The Islamic Legal Status of an Autistic Husband’s Divorce

A Detailed Case Study

Abstract

Most contemporary fatawa literatures particularly of the Indo-Pak subcontinent scholars
generally lack extensive research on the implications of mental health on divorce. This fatwa
article secks to explore the legal implications of mental disability in an Islamic divorce, citing
a case study of autism that we recently received in our fatwa department so to keep the study
focused. In light of the classical Hanafi legal principles, we concluded that based on the
autistic husband's mental capacity, he had fallen deficient in terms of his ahliyyah rendering
him similar toe @ ma'tooh in the Shari’ah and hence in light of those principles, his

pronouncement of three divorces was overruled.

1. Introduction

Mental health is a broad topic that branches out into various categories. They vary
respectively in their degree of impact on the patient's mental condition. Its negative
effects on the Muslim community cannot be disregarded as it impacts many Islamic
rulings related to a Muslim’s mundane life. In our understanding, extensive research of
its implications on Islamic divorce among the Indo-Pak contemporary traditional
Muslim jurisconsults (muftis) is scarce as the majority of the fatwa rulings concerning
such matters tend to offer generic responses without providing elaborative
jurisprudential discussion around both its theoretical principles and its application in
light of both classical figh and modern understanding of mental health. Providing
simplistic rulings without a deep understanding of mental health leaves many
questioners either unsatisfied with the responses or misconstruing the fatwa. The
present article therefore takes the initiative to explore this overlooked area using a case
study of autism we recently received in our fatwa department. It begins by first

identifying fundamental issues concerning autism and then progressing on to

elucidating the concept of taklif and ahliyyah. It further examines the legal status of a




mentally impaired husband's divorce in light of the classical Hanafi tradition, Finally, an
entire section is dedicated to applying the Shar status of the autistic husband’s divorce
in question. The article concludes with the final werdict and with some
recommendations on the discussion. It must be noted that we intentionally limited the

discussion to the Hanafi legal perspective only due to the nature of the case.
2. Autism and its Fundamental Issues

Autism is a type of developmental disability that affects the way the individual
communicates, interacts and experiences the world around them. It is most often
associated with other mental illnesses such as depression, anxiety and so forth. It merely
indicates that an autistic brain functions at a different capacity from normal people.
They mostly require support in their everyday interaction with the world around them.'
Autism varies on the spectrum line and is not the same for everyone as in, some autistic
people can be extremely smart with higher 1Q levels whilst others may not be so
intelligently smart. The common thread across the spectrum is their inability to
intelligently interact with others around them. The most common traits according to

many experts include;

e Struggle to communicate with people and understand how they feel or think.

e Take longer to process and comprehend information.

® Getoverwhelmed, anxious and upset with unfamiliar situations,” and loud noises
and don't like bright lights.

® Often reiterate things repetitively without necessarily comprehending what they
are saying,”

e Difficulty in focussing on specific tasks and retaining information.

e Challenges in problem-solving,

1 Mental Health foundation (2022 ), Autism and mental health | Mental Health Foundation,
https://www.mentalhealth org.uk/a-to-z/a/autism-and-mental-health [Accessed March 2022]
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According to experts, seven out of ten people with an autistic condition can include
other symptoms such as attention deficit hyperactivity disorder (ADHD), obsessive-
compulsive disorder (OCD), dyslexia, depression and epilepsy.* It implies that autism
is not treated autonomously without taking one of the above factors into consideration,
They suffer mentally at variant levels with some experiencing a higher level of distress
than others on the spectrum line.® This can potentially impact their ability to
comprehend their statements, actions and rational thinking especially when they
encounter hostile situations and struggle to convey their emotions during emotional
outbursts. This is different to anger because anger itself is not uncommon and nor is it
usually associated with mental illness.” Autistic people can be diagnosed with other
mental health symptoms accompanying their current autism such as intellectual and
language impairment, disruptive behaviour, conduct disorder, impulsive control
disorder, bipelar disorder and self-harm. These symptoms as many experts argue
manifest during childhood and remain until adulthood. It is rare for an adult to be
diagnosed with autism without experiencing it during childhood irrespective if it was

diagnosed earlier or not.”

4 Mental Health I‘H-I,lll‘.Lihl,'lﬂ I:Iji,'h,,_ ,AAiEmT e “n_; r_rl'mI .rn un']'.fr |1t1_p*.,__,-'wl|_'|,w Ryils |:r1_'|u ,_1[1|:| ulg_L]\_.JL Lex-
z/a/autism-and-mental-health [Accessed March 2022]

= National Autistic Socicty, (no date), Aniefy, available ab: https: /Swwwantismoorguk fadvice-and-
guidance/topics/mental health/anxiety [Accessed March 2022]

# By this we mean that exhibiting anper when triggered by someone or something is part of human nature. It is
thus not a good enough excuse for a husband te claim he was mentally unwell when divercing in anger as
seldom does a hushand divorce without being angry.

? Mental Health foundation {2022 ), Autism and mental heaith | Mental Health Foundation,
https: //www mentalhealth orgule /3 to-z/a/autiem-and mental health [Accessed March 2022 ]

NHS What is autism? - NHS [ww '.wnr'.l'.|1l.,l|L'}1 ||IE!'1.-|:." wwew nha ul conditions autism Swhat-is-gutism £

[Accessed March 2022
Rudy, L. (2022), Signis and Symptoms of Autiom, available at: hetpe: [ Swww verywellhealth.com /autism
symptoms-4014330, [Accessed March 2022




The primary concern for our discussion is intellectual impairment and its implication
on divorce rulings in light of the recent complex divorce case we received in our fatwa
department, the details of which are further elaborated in section 5 of this article. It
basically recalls an autistic husband claiming to be mentally unstable since childhood
and takes medication even to date for his treatment, pronounced three divorces
simultaneously to his wife due to family pressure. He claimed to be mentally unstable
when he pronounced three divorces simultaneously due to suffering from anxiety
attacks, emotional outbursts and uncontrollable behaviour at the time. By his own
admission, he lacked full comprehension of what he uttered leading him to make an
irrational decision. A mufti determines legal rulings are based on external matters whilst
consigning the true intentions in one’s heart to Allih Himself. To adequately address
the case in question, we need to address the i'l‘)]luwir‘ng matters in light of the Shari'ah
principles;
1. 1san autistic person deemed mukallaf in the Shariah or not?

2. Ishe deemed insane by the Shari”ah standards or not?

3. Are his actions legally valid which in our case, pronouncing divorce?

It is necessary to highlight from the outset that mental impairment must not be
confused with intense anger as the latter is part of human nature and not generally
caused by an external illness. Anger is an emotional reaction that an individual vents
towards an undesirable thing without necessarily impairing one’s ability to think and to
comprehend statements and actions. As a default stance, until an angry person is not
professionally diagnosed with severe mental disabilities, he bears liability for his actions

in the Shari"ah and his divorce is legally valid.”

# Zuhayli, Fighul Islami wa adillatibo, inhilal al-zawaj wa atharihi, vol 7 p. 352
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3. Who is Deemed Mukallaf ( Legally commissioned) in the Shari"ah?

Muslim jurists deduced extensive legal rulings from the sacred texts, juristic principles
and applied case studies on Shar liability, also known as taklif. Having familiarity with
those principles is essential to avoid any potential misapplication of the rulings
especially in divorce cases. Taklif is a technical term which simply means someone
fulfilling all of the legal criteria for the implementation of Islamic legal injunctions. A
person fulfilling those prerequisites is known to be a mukallaf. The conditions of taklif
include being a Muslim, mentally sane, sexually mature (baligh), physical well-being
and so forth. Absence of any of the above absolves them from legal liability. For
instance, Salah is not binding upon a minor child or a disbeliever because of not fulfilling
Shari liability. Legal jurists have elucidated on each of the above and added more
conditions to the list which is beyond the scope of our discussion. Our primary concern
is the extent to which someone with mental disability is absolved from the Shari*ah

responsibilities. Usuli (legal theorists) scholars discuss two fundamental conditions for

a mukallaf;

1: The first condition is possessing the capacity to fully comprehend and understand
the khitib (the addressing command) which is only possible through sound and
complete intellect (a’ql). Al-Amidi €& writes; "All of the intellectuals have unanimously
agreed that it is conditional for the mukallaf to possess cognitive rationality to (bear) liability
(of the command) because such bearing is a khitab and the khitab for the one who does not
have any rationality nor (possesses) any understanding (fahm) is implausible such as solid

substances and animals.™

8 Al-Amidi, lhkam Fi Usal al-Ahkim, vol 1, p. 130}
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In citing the classical Usali scholars, Zuhayli summarises the relationship between fahm
and a’ql in the following way, “The ability to understand (fahm) is with intellect (a’ql)
because the a'gl is the faculty of understanding and comprehension (by grasping what is
being said)... .and because the a'gl is amongst the conceal matters, the legislator has
therefore attached talkif to matters attainable with (apparent )} senses which are buliigh and
agil because bulagh is a sign of a’ql that comprehends good and bad and benefit and
hart ... ... .for this (reason) a majnin and a minor child are not mukallaf because of the

a gl not fully encompassing the understanding of the evidence of taklif.™"

Zuhayli stresses that sound a' gl is the pinnacle to fully -.:mnprehend (i.e. fahm) the task
and the command sought. However, since it is an internal matter, the Shari‘ah attaches
bulagh as an apparent sign of attaining complete rationality because at this juncture, the
individual develops full cognition and comprehension of their surroundings and grasps
the ability to distinguish between right from wrong and good from bad. His sound
intellect as he further mentions can be determined by, "what transpires from his speech
and conduct in terms of his amiability (ma'loof) amongst people. Thus, whoever attains
buliigh and no signs of impairment in the faculty of intellect becomes apparent, then he

becomes mukallaf,™!

2: The second condition concerning rationality is the natural capacity (ahliyyah) to
discharge their responsibilities and affirm their rights. Zuhayli refers to ahliyyah as
salahiyyat which means possessing the natural ability to discharge a command

appmpriately which is athirmed by one’s ratimmlity and CE:I]T'IPT'EI'I:EI]H":E'!I‘I, This is because
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On this principle; a Majnun and a minor non-ditferentiating child are not mukallat due to their mability of
understanding the khitab of the Shariah. As for a differentiating child, (after the age of 7) then despite this,

his intellect rationality still remains deficient. (usul figh Islami)




of the sound a’gl they possess that predicates their cogpitive ability.'* According to
Usuli scholars, ahfi}ryilh implies to, “"A hwman's capability to affirm their rights and manage
(ada) their dealings.” Managing and discharging their dealings he comments, occurs
through one’s statements and actions as deemed appropriate by the Shari”ah which is

plausible only when one’s ability to cognitively differentiate between things is intact."

A person’s ability to discharge their religious obligations - ahliyyah al-ada - be it
worship, financial dealings or any other religious duties is contingent on their cognitive
state, Such cognitive ability could be either partial (naqis ) or complete (kamil). Zuhayli

elucidates this as follows; "

1: Ahliyyah al-Ada Naqis — A person possessing ahliyyah but in a deficient capacity. In
other words, their comprehension level is deficient to those of average adult persons.
For instance, a minor child between the age of rudimentary understanding (above the
age of 7) until buliigh and a ma'tooh struggling to comprehend and differentiate
between right from wrong due to mental impairment but not to the degree of total
insanity. This excludes a non-differentiating (ghayr mumayyiz) minor child (below the
age of 7) and a majnin (total insanity /lunacy) which means that their statements and
actions have no legal implications. As for a differentiating (mumayyiz) child and a
ma ' tooh, then jurists state that their enactment of religious worship such as Salah,
tasting or declaration of Iman and so forth are valid and rewardable but not yet
compulsory. As for their personal dealings related to the rights of servants (hugugq al-

Ibad ), Zuhalyi discusses that such matters either comprise pure benefit, harm or both.

1 Tl
12 1bid

U Thid (p. 157)

I'he Hanafi scholars divide ahliyyat into two categories; the first is affirming one's right and the obligations
known as ahliyyatul Wujub, The second pertains to ahliyyat ada which is discharging the obligatory act as
described above.

& Zuhayli, Usal al-Fighi Islami, pp. 166-168




a) Dealings comprising of pure benefit are deemed valid such as obtaining
possession like receiving gifts or sadagah.

b) Dealings that are purely harmful (or likely to lead to harm) for instance,
relinquishing ownership like pronouncing divorce, presenting a gift or giving
sadaqah etc are not legally valid.

¢) Ifit comprises both harm and benefit such as Nikah, transactional dealings etc
then it will be valid for a differentiating child with his guardian’s consent

otherwise not.

2: Ahliyyah al-Ada Kamil - This implies to complete state of comprehension and
cognition of the Shari’ah laws which applies to a baligh and a sane Muslim person. All
unanimously agree that they bear full liability to discharge their Shari’ah obligations
and to forsake them without a genuine excuse makes them sinful and accountable

before Allah.'*

Conclusively, the Shar"i conditions for any Muslim to qualify as mukallaf in terms of
their mental capacity can be summed up as follows;
1. Cognitive ability to fully comprehend and acknowledge the legal rights they bear
and discharge them correctly.

2. The capacity to distinguish between right from wrong and harm from benefit.

L

Intellectual capacity to be in its complete form and not deficient as of which,
minor children whether being able to differentiate or not are excluded from the
remit of taklif.'”

4, Sound a’ql along with bulagh both of which quality as complete ahliyyah,

18 Exemptions may include an ill person, menstruation, teavelling ete all of which are expounded on the details

books of figh.

17 A minor child above the age of 7 until bultgh has some ability to differentiate right from wrong, so worship

such as Salah and Fasting are encouraged but not obligatory on them.




5. One’s mode of action and statements through which responsibilities are
discharged must be ratified by the Shari‘ah. For this reason, a majnan’s

statement for instance has no Iegal implicutium

In those instances where a non-mukallaf’s dealings are not deemed valid in the Shari"ah
such as a minor child and a mentally incapacitated person (i.e. a majniin) then the legal
guardian (wali) acts as their agent such as managing their financial expenses. As for
those with partial ahliyyah, as outlined above, then depending on what type of dealing
it entails, the wali may and may not intervene. For instance, in the case of a financial
transaction that is likely to cause potential harm allow the wali to intervene. In divorce
matters the wali cannot issue it on his behalf but can facilitate the process for him. But
having a nikah contract according to the Hanafies is contingent on the wali’s permission
hence in a hypothetical scenario, an insane or partially insane person contracting their

marriage by themselves would be legally void."

The concern whether an autistic adult is considered mukallaf in the Shari‘ah or not
depends on his status of ahliyyah. An autistic adult is not completely devoid of making
independent decisions since many can study and work. Autism as previously mentioned
is a spectrum with varying mental abilities between individuals respectively. They are
still identified with social and mental disorders when associated with rational
impairment and other mental conditions. The injunctions would ultimately depend on
the degree that their cognitive and rational capability has been negatively impacted
leading to react impulsively, making irrational decisions, lacking comprehension and
uncontrollable behaviour, Should this be the case then arguably, he falls under the genre

of ahliyyah al-ada nagis — deficient in discharging or managing his legal responsibilities.

18 Fatawa Hindiyyah, Kitab al-Nikah, vol 1, p. 267
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The below section further explores the status of an intellectually impaired husband's

divorce.
4. Intellectual Impairment and Divorce

Generally, the jurists unanimously agree that a mentally insane person’s divorce is not
valid due to the absence of ahliyyah. The prominent Hanafi jurist Kamal Uddin Ibn

Humam £ states;

"What is known from the universal (principles) of the Shari'ah is that dealings are not
endorsed except for the one who possesses the ahliyyah of dealing that revolves specifically on
a'ql and buligh, that which pivots especially on (recognising) what is harmful and
beneficial... ...such as divorce that demands complete intellect through which (the ability of)

differentiating (between ) matters is determined.”"”

The Messenger of Allah £ negated the effectiveness of an insane person’s divorce in the
following words, “Every divorce is valid except that of a ma "tooh whose intellect has been

overpowered. ™

The Hadith is explicit that any person whose intellect is overpowered through insanity

then his divorce is not valid. So how does one distinguish between sanity and insanity?

1 Ibn Humam, Fathul l'l_J__.l,.,h.'{::, Kitab ﬁl-'r.llﬁq vol 3, P 487

kTR # Foafoal

: ) -
T G el &.J_.l Lj;d' (B335 ol B8 4T 22 ) 28 Y ol B s 2 o Ll o

""-51"' = gl o £y . H =
el .-fq LELE::-..L......_ <15 Bolllis ,,:T_Lnjln_!\...b:.:-J...clnELn.:.:‘}: Vi E Y G Gegad asdlly 4l

TR . - R

2 Sunnan Tirmidhi No: 1191




Hanafi jurists such as Imam Burhanudin # and Badruddin al-Ayni & consider the
individual's mode of speech and action to be the determining factors. A rationally sane
person is someone whose speech and conduct remains intact at all times or at least on
most occasions, contrary to an insane person whose actions and statements are mostly
impaired. If a rationally sane person outwardly mimics acts similar to an insane person,
then that is unintentional whereas a majnan does it inteutiuna”}n}" Despite this being
oversimplistic and vague, it suggests that regular abnormality in the husband’s speech
and action during the occasion of divorce is indicative of his intellectual impairment. A
careful study of the classical Hanafi texts reveals a spectrum within insanity. Insanity has

three levels;

1: Majniin — takes the root form of junin and janna which means to conceal something.

Technically, it refers to an intellectual impairment which is, the total inhibition or

# Burhanudeen Mahmud by, Ahmad, Muheet Burhani Kitib al-Talag, vol 3, p. 206
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disruption of the rational faculty rendering it impossible to differentiate between right
from wrong and good from bad. They experience abnormality in their behaviour and
speech.” Ibn Abidin Shimi# defines it as follows; “Juniin is the impairment of the ability
to Iﬁ.‘iff!lg‘uia’h what is { mum;!'f_}r} gﬂm." and bad and {_fﬁﬂfﬂg} {o com prﬂhf:mf its consequences,
whereby its effects (i.e. impairment ) are not visible and his conduct is disrupted. (This occurs)
either due to disruption in his actual brain, or removing the mind from its natural state due
to some ;wrp.i’cxii}r or (an f:.x:isfaﬂiqu mfmm'ty. or due to the overpowering L!f' the Shﬁyt&n

pver him who costs corrupt Hl{:rugh!s causing him to !’;mgh and WOorry without a valid cause."*

[bn Abidin Shimi ¢ identifies junin to be an external calamity that has affected the
individual’s mind and inhibits the rational faculty to be able to recognise or comprehend
right from wrong and corruption in his actions without fully perceiving the rationale
behind it. Lunacy or junan itself has a spectrum and sub-divides into multiple categories

according to the jurists. One categorisation is based on the time length; if it is prolonged

2 Mawsoo'arl Fighivyah Kowaitiyyah vol 16, p. 99
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and permanent then it is mumtad but if it does not extend for a longer period then it is
ghayr-mumtad. The general position is that mumtad absolves all obligatory worship but
ghayr-mumtad does not absolve the injunctions of taklif albeit there are differences
among the jurists in this also.” There are many forms of categorisations of juntn but
beyond the scope of our discussion,

2: Madhosh — Zuhayli refers to this as someone who fails to comprehend his own
speech and actions and both becoming impaired due to extreme fear, anxiety or extreme
or intense rage due to an external calamity.”® His ability to differentiate between moral
and immoral behaviour as Ibn Abideen Shami & states is depreciated. There is some
contention whether this is a subcategory of junan or not. Ibn Nujaym # does not
consider madhosh to be any different to junan but the majority distinguish it as a lesser
degree than junan.” Apparent signs include raving in speech without comprehension

of what the person is saying.
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3: Ma'tooh — falls under the lowest degree of insanity. Jurists explain that it is the
impairment of the rational faculty due to an external calamity but not to the extent as
the above two. According to some Usuli jurists, "It is a calamity that causes impairment
in the intellect whereby its victim confuses speech. His statements can sometimes resemble
rational (and sane) peﬂpff aned at times resemble insane ptupff too."” The difference
however between a ma’tooh and a majnin is that the former has limited understanding
due to his confusion in speech and immoral decisions (fasid tadbir) but does not behave
insanely like a majnan as in behaving disorderly such as self-sabotaging. He, as indicated
previously, has been equated to a differentiating minor child in legal injunctions as the

laws of Shari®ah are not mandated on him and neither is his divorce effective.®
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A critical assessment of the above reveals that despite the subtle distinctions between
the above three categories, the pivotal point is mental impairment leading to
dysfunctional behaviour and speech and also a lack of comprehension. This does not
entail recalling previous actions as a necessary condition as many would assume because
remembering is sometimes possible like with aminor child. Ibn Abidin Shami @ himself
acknowledges that recollecting previous actions is possible albeit still deemed insane if
they rave by confusing seriousness with imprudence. He states, “What is apparent to me
is that regarding madhosh and anger, it doesn’t have to be the case where he does not know
what he said but it suffices that if raving and confusing seriousness with imprudence becomes
dominant in him like the fatwa has been given in regards to a drunker discussed previously
(that he can still recollect past memories). This (recollection of past memories) does not
oppose the definition of dahsh with the inhibition of the intellect because verily insanity has a

spectrum, and it is why the author of Bahr interprets it (insanity) as intellectual impairment.”

Ibn Abidin % in the same paragraph further argues that intellectual impairment and

dysfunctional speech and behaviour (due to an external calamity) should predicate as
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Jurists such as lmam Dabusi have mandated [badat on a ma'tooh as 2 precaution bother jurists reject this and redeem him

from aliliyyat altogether,
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the legal ratio (illat) for insanity whether or not they are able to recollect past memory.
‘It is, therefore, necessary to underscore the ruling of a madhosh or otherwise with the
overpowering of impairment (mentally) affecting their statements and conduct which
removes them from normality in their conduct and likewise anyone whose sanity is impaired
due to old age, illness or a calamity that has struck him. Therefore, so long as during the
dominant impairment (of their mental state affecting their) actions and statements, their
statements are not valid irrespective if they can remember what they are saying and intend it
because their recognition and intention of anything is not valid due to their inability of sound

comprehension (in what they are saying) just like a minor sane child’s (statements) is not

valid."*

We must be mindful here that an angry person who divorces his wife claiming not to
recall his previous actions is not due to any mental impairment. Relatively, it should be

interpreted as intense rage causing him to forget which is not uncommon.™ He
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therefore remains mukallaf and liable for his actions in divorce as well as in other

criminal activities such as committing kufr or murder and so forth.”!

5. A Legal Case Study of an Autistic Husband’s Divorce Status

After discussing the theoretical principles related to mental impairment from classical
Hanafi legal perspective, this section seeks to apply those legal principles to the case of
an autistic husband's divorce. The selected case is complex as many mental health issues
were associated with the autistic husband in question who was diagnosed with ASD

since early childhood. Seeking consultation with medical professionals and accessing
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see our previous fatwa on divorce in anger {2021) is availzble at the below link
hitps://iknfatawa.co.uk/divorce-in-the-state-of-anger/
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his medical records were necessary to be fully acquainted with his mental condition,*
The couple were married for a few years through family consent (on both sides) and
after one year into the marriage, they began experiencing problems in their relationship.
Under normal circumstances, he is mentally stable but when encountering hostile
situations, it triggers his anxieties and loses control. Factors that contributed to the
relationship breakdown included communication problems, arguments, external
influences from in-laws, lack of emotional connection and so forth. Other factors also
included finances and work issues for the husband. The stress accumulated over time
exacerbated his mental condition leading to occasional outbursts, rage and rumination.
His in-laws were unwilling to reconcile and pressured him into divorcing their daughter,
During heated arguments, he experienced anxiety attacks and uncontrollable emotional
outbursts. After undue pressure from others, he impetuously pronounced three
simultaneous divorces, The family approached us to seek a fatwa regarding their case
scenario. We invited them to the office and exchanged discussions ot both the case and
his medical report. Below is a summary of the actual case with central points highlighted

in bold. We intentionally removed the unnecessary details including names.

My eldest son is autistic and although he can talk normally, he struggles with (amongst other
stuff) understanding and expressing emotions and therefore struggles to control his anger
outbursts and can react impulsively without thinking when he's not being listened to or
understood. Occasionally he doesn't realise what he is saving and doing and the effects it has
on people when he loses control of his anger and behaviour during a meltdown when he is
overwhelmed with emotions and anxiety because of his autism - he has been like this since
childhood. He suffers with an anxiety disorder and at the time of the incident below he was
clinically depressed and his anxiety symptoms had worsened causing him anxiety
attacks almost daily for a couple of weeks and was not sleeping well. He was prescribed
antidepressants and referved to counselling. My son was forced into a discussion by his in-laws
despite being told several times that he didn’t want to speak and needed some personal time
and space to collect his thoughts as he wasn't in the vight frame of mind to speak. He struggles

32 We have intentionally omitted the details of the case study to respect the anonymity of the family, The husband
granted verbal consent for his case to be used as part of the research case stady provided that his name was anonymised,

Detail exchanges of conversations and necessary questions with the husband have not been included.




to regulate his emotions and the whole situation caused him to have an anxiety attack
and a meltdown, He was responding fo people in English during the argument but wasn't
able to control himself in what he was saying as he was overwhelmed with anxiety and
anger, and wasn't in the right frame of mind. It got very heated, he lost control and
unintentionally told his wife you're divorced in fit of rage. At the time e wasn’t aware of what
he had said/was doing and what it meant for him. He had not been thinking straight for some
time as a result of his mental health and his judgment was therefore clouded.

Does the divorce take effect in his case, taking into account his uncontrollable anger outbursts
due to his autism, depression and anxiety and considering he didn't intend it and wasn't
aware of what he had said/done and the implications of it?

Pronouncing a verdict based on anger alone would be unwarranted without considering
his mental state, so we requested medical evidence from his psychiatrist to describe his
mental condition. For confidentiality purposes, we omitted the husband’s name and
included only the relevant parts of the original report whilst excluding irrelevant details.

The medical report concluded as follows;

Report: "(Person) has deficits attributed to ASD in; communication, social interaction,
executive functioning, emotional regulation and has alexithymia. ( Person) fails to adequately
understand and process his emotions and therefore lacks the ability to effectively
communicate his feelings of disturbance, anxiety or distress. This can lead to outbursts of
anger whereby he says things in a manner not intended and can often be misunderstood as he
fails to translate his actual thoughts. The impulsive nature of (person) verbal and physical
behaviours are in part caused by the difficulties he has with modulating his anger and
interpreting his own and other emotions... .... (Person’s) cognitive perseveration and
rumination can be another trigger for his emotional and angry outbursts, as he becomes
overloaded with information past the point of being able to process and comprehend the

situation.”

This section describes social disorder and his inability to communicate his feelings.

Upon questioning him, he responded that his anxiety overclouds his mind and feelings,

as of which he lacks emotional awareness of the other. Occasional emotional outburst
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he confirmed was the only way he knew how to communicate his feehngs when under
Y Wy 8
pressure. The report further suggested that he loses self-control and lacks

comprehension of his surroundings;

Report: “During these meltdowns, (person) loses awareness and self-control over his
behaviour and can become uncontrollably angry; either verbally or physically and lacks
comprehension in his communication and actions. These meltdowns and outbursts are
impulsive and lack any rational thinking... and particularly struggles to process information

during this period ... . (Person) struggles to recall the events of the meltdown.”

Upon questioning whether he recalled giving divorces or not, he claimed that he could
not due to the intensity of the situation and the family pressure, When asked how, he
responded that he was unable to rationally comprehend his surroundings due to his
anxiety attack clouding his judgment and wanted to escape from the situation but was
refused which further exacerbated his mental condition. This was also witnessed by

other family members present.

Report: "It is also important to note that anxiety, low mood and depression can negatively
affect memory and ( person } suffers from generalised anxiety disorder and has strugeled with
major depressive disorder both in the past as a vesult of his childhood traumas and more
recently over the past few months due to several personal issues.... (Person’s) mental state
was affecting his judgment resulting in uncharacteristic mistakes in his personal and work life
due to constant ruminating thoughts causing poor concentration and  increasing

forgetfulness.”

After extensive discussion, the following factors emerged from the above enquiries and
report;
1. Not being able to control his anger

2. Emotional outbursts through aggression and not being able to convey his

feelings properly, as a result at times loses control over himself




L

Diagnosed with antism since childhood and still undergoing treatment.

4. Suffers from depression and overwhelming anxiety attacks during conflicts.
Lacks rationality in his judgment and comprehension in his actions and speech.
Struggling to recall past actions due to cloudy judgment, extreme forgetfulness

and rumination.

Clear signs indicated that the husband was suffering from what Ibn Abidin Shami % and
other Hanafi jurists describe as ikhtilatal-a’ ql - mental impairment, which as they argue
underscores the ruling of his divorce being ineffective. As was previously explained,
ikhtilatal-a’ ql ensues alack of comprehension of surroundings and dysfunction in one's
speech and behaviour. The husband in question therefore in our understanding falls
similar to a ma’tooh; a degree below insanity as in, albeit not totally majniin but still
below the threshold of an average rationally sane person which renders his divorce as
invalid. The ruling was issued based on the episode he described at the time, bearing in

mind that autistic people’s condition fluctuates from time to time.
6. Conclusion

The fatwa article aimed to discursively demonstrate the application of legal principles
of ahliyah to a real-life case of autism. The foregoing discussion elucidated that
intellectual impairment known as ikhtilat al-a‘gl that impairs one’s cognitive
understanding, speech and action which consequently removes them from a normative
state, renders them as non-mukallaf, i.e. absolving them from certain aspects of the
Shari”ah rulings. In light of the legal principles and the medical report, we concluded
that the autistic husband in question was similar to a ma’tooh in ruling rendering his
divorce invalid. It must be noted that the above discussion was addressed in light of a
particular case and so we are meticulous not to generalise this ruling to all autistic people
as non-mukallaf by default because of the existing spectrum between them. Each case
must be approached uniquely and judged on its own merit in light of the Sharf

principles. Along with their medical history, their mental condition at the time of

divorce must be thoroughly assessed through questioning and demand witnesses before




issuing a legal verdict, We aimed to shed light on the rational process of applying legal
principles when addressing complex divorce cases that involved mental instability. We
acknowledge the limited scope of the discussion in this paper nevertheless, considering
the rise of mental health crises among South Asians particularly those who are married,
it is an important area that requires much-needed attention. It is hoped that this paper
paves the way for stimulating further discussions in this overdue area amongst the circle
of contemporary muftis in presenting a theoretical framework which integrates classical
legal tradition with contemporary knowledge of mental health and its implications on

divorce.

Allah % Knows Best
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